Cospemennsiit ropuct. 2020. 1(30) ssuBaps-mMapT

I'paxpanckoe npaso

YIK 347.4
BBK: 67.404.2
JEL: K12

KY3HEI[OBA Onvza Anamonvesna
denepanpHOE TOCYIApCTBEHHOE OIO/KETHOE 00pa30BaTeNbHOE YUPEkKICHHE
BeIcIero oOpaszoBanusi «IlepMckuii rocyqapcTBEHHBIH  HAalMOHAIBHBIHA
HCCIIeIOBaTeNbCKUM yHUBepcuTeT», bykupesa yiu., 15, r. Ilepms, Ilepmckuit
Kpaif, 614990, Poccus.
https://orcid.org/ 0000-0001-6880-5604
KysnenoBa Oimbra AHATOJBbEBHA, TOKTOP IOPHUAMYECKHX HAyK, Mpodeccop,
npodeccop Kadeapbl NPEINPHHUMATENBCKOTO IIpaBa, TPaXKTAHCKOTO M
apOuTpakHOTO Tporecca, T. [Tepms, [Tepmckuit kpait, Poccus.
E-mail: kuznetsova_psu@mail.ru

CBOBOJA JOI'OBOPHOI'O PEI'YJIMPOBAHMA

AHHOTANMA
peamer/tema. TIlpenqmeroM uHcclenoOBaHHs — BBICTYNAIOT —TPaKAaHCKO-
MIPaBOBOM JIOTOBOP M PHHIIUIT CBOOO/IBI JOTOBOPHOT'O PETYJINPOBAHUSL.
Henn/3amaun. Llenpro uWcciienoBaHWs SBISAETCS HCCIENOBAHUE HPUHIMIA
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MPOLIEHTOB 10 JIOTOBOPY 3aliMa M KPEIUTHOMY JIOTOBOPY, B IIEJIOM MOXKHO
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CTOpPOHAMH B HEJSX YPEryJHpPOBaHHS HETHIIMYHBIX TI'PaXKIAHCKO-IIPABOBBIX
OTHOILEHUH.
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FREEDOM OF CONTRACT REGULATION

Abstract
Subject/theme. The subject of the study is the civil law contract and the
principle of freedom of contractual regulation.
Goals/objectives. The aim of the study is to study the principle of freedom of
contract through the prism of the regulatory role of a civil contract.
Methodology. The methodological basis of research are: universal methods of
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knowledge; scientific methods, including systematic and logical method and
also the analysis, synthesis and analogy; methods such as the method of
comparative law and formal legal method.

Conclusion. Despite some facts of legislative restriction of the principle of
freedom, such as, in particular, with respect to interest on a loan agreement, in
general, the role of the principle of freedom of contractual regulation, which is
manifested primarily in the recognition of force for unnamed contractual
constructions, can be noted, used by parties to resolve atypical civil relations.
Key words: contract, freedom of contract, freedom of contract regulation.

[MpunIMI cBoOOIBI TOTOBOpPa (OTOBOPHOTO PETYIUPOBAHHUS) COTIACHO CT.
1 I'paxknanckoro koaekca P® oTHECeH K 4MCTy OCHOBHBIX Hauail (MPUHIUIIOB)
rpakmaHckoro mpaBa. CBOM HCTOKH OH OepeT eme B ¢mrocopun Pycco u
Kanra, 1 HE mpocTO HE yTpayuBaeT CBOETO 3HAUEHUS U IO CEil J€Hb, HO JAaXKe
U, TIONMyYasi CBOE pa3BUTHE, BIIOJIHE MOXET OBITh HMPU3HAH «KpPacyroJbHBIM
KaMHEM» JOTOBOPHOIO Ipasa. [laHHBIA NPUHLUI HAXOAUT CBOE OTPaXKEHHE B
MPAaBOBBIX CHUCTEMaxX OOJNBIIMHCTBA CTPaH MHpa, XOTSI H CO CBOUMH
OCOOCHHOCTSIMH COJepKaHus M IpuMeHeHus. IIpsiMoe 3akpersieHHe 3TOro
mpaBuia B Tekcte 'K P® cBumerensCcTBYyeT O TOM, YTO 3TOT MPHUHIUI
CyIIECTBYeT B 3aKOHOJATEJIbCTBE B (opMe 0coOOro HOPMATUBHOTO
NpeAnucanus - B popMe HOPMBbI-IIPHHIIMIIA.

IIpencraBnsercs HE TOMBKO MHTEPECHBIM, HO M Ba)XHBIM C IPaKTHYECKON
TOYKH 3PCHHS UCCIICAOBATh 0003HAUCHHBIN MPUHINI HE B KIIACCHYSCKOM €T0
BBIPAKEHUH, a YEPE3 NMPU3MY M3YUEHHUS PETYJIATUBHOM CYLIHOCTU JI0TOBOpA H,
COOTBETCTBEHHO, KaK CBOOOJBI WMEHHO IIOTOBOPHOTO peryiupoBaHus. [lo
CBOCH CYTH TEPMHHBI CBOOOJAa TpPakIaHCKO-TIPABOBOTO JIOTOBOPHOTO
pEeTYIUpPOBaHUA W CBOOOAA T'pa)KTaHCKO-TIPABOBOTO OTOBOPa PABHO3HAYHBL.
Hekotopbie aBTOpBI NPH 3TOM TOBOPST O 0oJee KOPPEKTHOM HIIM TOYHOM
HCTIONB30BaHUH NEPBOT0 M3 0003HAYEHHBIX TePMUHOB. Tak, Hampumep, M.O.
KazaHieB moauepkuBaeT, 4To «cBOOOAA JTOTOBOpA MPOSIBIAETCS MMEHHO Kak
cBO0OAa JIOTOBOPHOTO DEryJHpPOBaHHs», a IOTOMY «TEpPMHH «CBOOOAA
JOTOBOPHOTO  PETYJIHPOBAaHUA» OoJiee TOUEH, UYeM TEPMHH «CBOOOIa
noroBopa»» [1, c. 337]. OOBsACHIET OH 3TO TEM OOCTOATEIHLCTBOM, YTO
JIOTOBOPHOE PEryJNpOBaHHE OTPAXKaeT AMHAMHUYECKYIO CTOPOHY IOrOBOpa, a
cBo0OMa MpeXIe BCero TMPWIOKWMA K JedcTBUAM. Takum oOpasom,
«IMHaAMHUYHAs» CBOOOJA JIOTOBOPHOTO PETYJIMPOBAHUS, IPOIOIDKAET aBTOP,
€CTECTBEHHEE, TOUHEE «CTaTUYHON» CBOOOJIBI IOTOBOpA.

Wrak, rpax1aHCKO-TIPaBOBOH IOTOBOP €CTh HE IPOCTO IOPHANIECKUH (PaKT,
HO M TNPaBOBOM PEryssiTOp, MO3BOJSIOIMIUM CTOPOHAM MPETBOPUTH B KU3Hb
3aJI0)KEHHBIE B TPUHIMIE CBOOOABI JoroBopa Bo3MmoxHOcTH. B.B. Kynakos
000CHOBAHHO TIOJIATAET, YTO HENIB3sI OTKA3bIBAaTh IOTOBOPY B PONIU PETYIIATOPA,
«TOYHEE WHIAMBHIYAILHOTO PETYISITOpa OOIIECTBEHHBIX OTHOIICHHM» [2, C.
69]. M.H. Wmommua 3ame4aer, 4TO OCOOYIH0 pOJb HIpaeT IPaIaHCKO-
NPaBOBOM  JOTOBOpP B  PEryJMPOBAaHMM  HETUIIMYHBIX  OOLIECTBEHHBIX
oTHoweHui [3, c. 499].

B.A. KoueB cripaBeaiBo 3aMeyacT, YTO «BOCIPHITHE AOTOBOpa B Cyry0o

6



Cospemennsiit ropuct. 2020. 1(30) ssuBaps-mMapT

TEOPETUYECKOM KOHTEKCTe, TJ€ €ro LEeHHOCTb BOCIPUHHUMAETCA 4epes
opuandeckuii ¢GakT u (WIKM) TPaBOOTHOIIEHHWE, YKOPEHHJIOCh B MEPHOJ
YCTpaHEHUs YaCTHOTO IpaBa B COBETCKUI MEepuoJ, KOTAa caMma uiaes JoroBopa
OblIa JIeBaJbBUPOBAaHA, II03TOMY B OOJIBIIMHCTBE CIy4aeB IIOHATHE JOrOBOpa
HCTIONB30BAJIOCH JIMIIB B KauecTBe ()OpMEL. B 3TOT nepuon uctopun cama uzes
JOTOBOpa KakK pETyiIiaTopa WHAWBHAYalIbHBIX OTHOLICHWH «ylOlIay W3
JIOTOBOPHOTO TIPaBa, ECTECTBEHHO, «HCIAPHIICS» U AyX AOTOBOPHOH CBOOOIBD»
[4, c. 50]. [TosToMy, K COXAJICHHUIO, TOTOBOP OOBIYHO PAacCMATPHBACTCS JUIIE
KaK Pa3HOBHUAHOCTh CIHEIKH, TEM BPEMEHEM IOTOBOP «II0 CaMOMY CBOEMY
Ha3HAUEHHUIO €CTh CIOCO0 PEeryIupOBaHMA OTHOIIEHHH MEXAy YaCTHBIMH
JIMLAMH COO0pa3HO MX MHAWBUIYalTbHBIM HHTEpEcaM M MOTpeOHOCTIMY [5, c.
245].

C BO3pOXXIEHHUEM CBOOOJBI JIOTOBOPHOTO PEryJUpPOBaHHs POJb JOrOBOpa
KaKk IIPaBOBOTO CpPEJCTBA PEryJUpOBaHHUA OTHOIIEHHS CTOPOH cTaja
Bo3pactath. Ilostomy M.®D. KazaHmeB aOcomoOTHO TIpaB B  CBOEM
BBICKA3bIBaHHUH, YTO «CBOOOJA JOTOBOPHOTIO PErYJMPOBAHUS - 3TO, IO CBOECH
CyTH, BO3MOXHOCTb C MOMOIIBIO JIOTOBOPOB OCYIIECTBIIATH PEryJIHUpPOBAHHE
MIPaBOOTHOIICHHUH B JIIOOBIX Mpesenax, Ho, COOTBETCTBEHHO, B PaMKaX 3aKOHa»
[6, c. 142].

ITo muenuto M.A. JlumMutpreBa «IpHHIMI cBOOOIBI JJOrOBOpa Hamboiee
penbedHO OTpakaeT wuueo cBoOoabl. JloroBop mpencrtaBisieTr  coboit
IOPUINYECKYI0 KOHCTPYKIIUIO, TOCPEACTBOM KOTOPOH OTIOCPEIYETCs AUHAMHKA
IpakJaHCKOTO MPaBOOTHOIIEHHs. [IoroBop HEBO3MOXKEH 0€3 HAIOJIHEHHUS ero
HCTHHHBIM  COJIEp)KaHHMEM, KaKOBBIM SBJSIETCA CBOOOJA  YCMOTPEHHS
(mucTo3uTHBHOCTH) cTOpOoH. TakuMm obpazom, ct. 421 I'K PD conepxur B cede
HOPMBI-IPUHIMIIBL, OTPAXKAIONIHE TITyOHHHYIO HACHO NIPpaBa rpaxxaaHcKoro» [7,
c. 10-12].

CBoOomy IOTOBOPHOTO PErYJMPOBAHUS CIEIYeT OTHECTH K OTPACIEBBIM
NPUHIONIAM, TOCKOJBKY, HECMOTPS TO, YTO OH XOThb W SBISIETCS YACTHIO
NPUHIUIA JUCTIO3UTUBHOCTH, HO K HEMY HE CBOJHTCS, M HE MOXKET OBbITh
BBIBeleH W3 Hero. Ero 3Ha4MMOCTh, poOJb B TPaKIAHCKO-TIPAaBOBOM
pPETYIUPOBAaHUK HACTONBKO BEJHMKA, YTO €ro CIeAyeT METOIOJIOTHYECKU
000COOHUTh OT TPHHIWINA IWUCIO3WTUBHOCTH M paccMaTpuBaTh B KadecTBE
CaMOCTOSATENIFHOW HOPMBI-TIPUHITNIA. J{a)ke MCTOPHUYECKN NMPHHIUI CBOOOIBI
JoroBopa ObIT HAy4HO C(OPMYJIHPOBAH W OOOCHOBaH emie a0 0O0O0CHOBaHMS
NIPUHIONIA JUCTIO3UTUBHOCTH, M OJHAM M3 TEPBBIX ObLT OOBSBIEH MMEHHO
MIPUHIUIIOM I'PaKAaHCKOTO ITPaBa.

Tak, W.A.IlokpoBckuii  mucam:  «Bcskuii  gorosop  sBIseTcA
OCYIIECTBJIICHUEM YaCTHOW aBTOHOMHH, OCYIIECTBICHHEM TOH aKTHBHOM
cBOOOABI, KOTOPOE COCTaBJISIET HEOOXOIUMOE TIPEIIONOKCHAE CaMOro
rpaXIaHCKOTO TpaBa. BceiencTtBue 3TOro BEpXOBHBIM HayajiOM BO BCEW 3TOU
obmacTn sIBJIETCA NPUHLUI JOTOBOPHOW cBOOOZBL. Bmecte ¢ Havamom
YaCTHOW COOCTBEHHOCTH 3TOT MNPUHIOUI CIYXXHT OJHUM M3 KpPacyroyIbHBIX
KaMHEH BCETO COBPEMEHHOTO TPAXKIAHCKOTO CTPOS. YHHUYTOXKEHHE 3TOTO
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NpUHOMIA 0003Ha4Ya10 ObI ONHBINA Mapaind IpaXkJIaHCKOH KU3HH, oOpedeHHe
€ro Ha HEMOABMXKHOCTBY [5, ¢. 249]. AHanoTUYHYIO NO3UIMIO 3aHuMan u [.O.
epmeneBnu: «CBobOoxa oroBopa, ¢ YCTpaHEHHEM CYOBEKTHBHBIX
OrpaHMYCHUH (opMaiM3Ma cTana psIoM C MPaBOM YaCTHOH COOCTBEHHOCTH,
OJTHOM M3 TIIABHBIX OCHOB COBPEMEHHOTO MPAaBOBOTO mopsiakay [§, c. 401].

I'paxxnanckoe mpaBo, CIOXKUBIIEECS Cpa3y Mocyie Oyp:Kya3HBIX PEBOJIOLNH,
yCTaHaBIMBAeT CBOOOIY IOTOBOPAa B KAadeCTBE CBOETO TJIABHOTO INPHHIIWIIA.
Tak, X. Kérny u @. JlopMaH numyT, 4To «TEPMaHCKOE IPaBO IPU3HAET
OCHOBOIIOJIATafoNiee  3HAYCHWE  NPUHOMNA  CBOOOABI ~ JOTOBOpa B
peryMpoBaHUM YaCTHOMPABOBBIX OTHomeHuit» [9, c. 39]. B. beprmann B
Ka4yecTBe «0C000 3HAYMMBIX» MPUHIMIIOB TEPMAHCKOTO TPa’KAaHCKOTO IpaBa
Ha3bIBaeT CBOOOY AOTOBOpa U MHAMBUAYAIBHYIO COOCTBEHHOCTh U OTMEYAET,
YTO «ITH IPaBOBBIC MPUHIMIIBI BoOpaiu B cebs ¢uinocoduio BpemeHH, B
YaCTHOCTH, TpeOOBaHMs, BBITEKAIOIIME W3 HPAaBCTBEHHOH OOSM3aHHOCTH |
conuanbHOM oTBeTCcTBEHHOCTH» [10, ¢. X]. Hemenkue ropucThl faxke HEPEIKO
MIPUPABHUBAIOT MPHUHIMI JUCIIO3UTUBHOCTH M NMPUHIUI CBOOOIBI IOTOBOPA.
Tak, ®.JO. 3exkep numer, 4yro BaxkHeWmuMm npuHuunoMm ITY sBngercs
NPUHOMI YacTHOH AaBTOHOMHMH, IIPEIIIONIATAOIINi MPaBO M BO3MOXKHOCTB
KaXJOro TpaXIaHWHa BCTyNaTh B JOOBIC JIOTOBOPHBIE OTHOIICHHS,
coo0pa3ysch JUIb ¢ COOCTBEHHOM Boel [11, ¢. 15].

Poccuiickuii 3akonomatens B cr. 1 I'K P®, conepxamiel npHHINIBI
IpaXJaHCKOTO TIpaBa, 3aKpemnusa CBOOOAY [HOTOBOpa, MPHYEM HapsLy C
JUCTIO3UTHBHOCTEIO, @ HE «BHYTpU» Hee. BeposTHO, 3TO 00BSICHAETCS T€M, 4TO
3aKOHOJATENb  MOCTaBUJI  «CBOGOOpasHBI  aKIEHT Ha  JIOTOBOPHOM
pEeryJIMpOBaHMM Kak OCHOBHOM BHJE PETYJIMPOBAaHMS  TPaKAAHCKHX
OTHOIIEHUH, KOTOPOMY IIOCBSIIEHO HOAaBisifoniee OombIMHCTBO HOpM ['K»
[12,c. 114].

Koncturynmonsstii cyn P® Taxke HasbIBaeT cBOOOy JOrOBOpa B KAUECTBE
NPUHOMIA TPaKAAHCKOTO TIpaBa B  OJHOM psiAy C  TPUHIUIIOM
JUCTIO3UTHBHOCTH. B 9acTHOCTH, B OJHOM W3 €ro IOCTaHOBJICHHH YHTaeM:
«...cormacHO cT. 34 (wactp 1) Koncturymmn P® kaxaprii mmeer mpaBo Ha
cBOOOHOE HWCHOJB30BAHHWE CBOWX CIOCOOHOCTEH W HMMYIIECTBA UL
NPEANPUHUMATENBCKOM M HMHOM HE 3aIlpellleHHOM 3aKOHOM 3KOHOMHYECKOH
JESATENIbHOCTU. B pa3BuTHE Ha3BaHHOIO KOHCTUTYLMOHHOro nojoxxeHus ['K
P®, ¢opmynupys OCHOBHBIE Hadana TpPaXIAHCKOTO 3aKOHOAATENbCTBA,
ompejernsieT, 4ro TrpaxnaHe ((usnMyeckwe IHNA) M IOPUAWYECKHE JINIA
NIPUOOPETAIOT U OCYIIECTBISIIOT CBOM I'PakKAaHCKHME IpaBa CBOEH BoJied M B
CBOEM HMHTEpece, Ha OCHOBE INpHHIMIIA CBOOOABI jorosopa...» [13]. Kpome
TOrO, KoHncTutynuoHHsIi cyn PoD BBISBHII HEIOCPEACTBEHHO
KOHCTHTYLMOHHYIO MpPUPOLY TpPHHIOWIIA CBOOOABI AOTOBOpa, dYTO TaKXKe
00BSCHSIET HEOOXOJMMOCTh BO3BEICHUS €0 B PAHT OTPACIEBBIX MPHUHIMIIOB
rpakaaHcKoro mpasa: «KOHCTHTyLHMSI TapaHTHPYET CBOOOLY 3KOHOMHUECKON
JESITSIIbHOCTH B Ka4eCTBE OJHOW M3 OCHOB KOHCTHTYIIMOHHOTO CTpOs (CT. 8).
Konkpermsupyss 310 monoxenue B cT. 34, 35, Koncrurymus P®
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yCTaHABJIMBAET, YTO KaKAbIH HMMEET NpaBO Ha CBOOOJHOE HCIIOJIL30BAaHHE
CBOUMX CHOCOOHOCTEH W CBOOOJHOE WCIIOJb30BAaHWE HMYIIECTBA JUIA
NIPEANPUHIMATEIbCKOW ¥ MHOM, HE 3alpelleHHON 3aKOHOM JiesiTeNbHOCTH. U3
CMBICIIAa YKa3aHHBIX KOHCTHTYLMOHHBIX HOPM O CBOOOZE B IKOHOMHYECKOW
ctepe BRITEKaeT KOHCTUTYIIHOHHOE MIPU3HAHUE CBOOOBI TOTOBOPA KaK OJHOM
13 TapaHTHPYEMBIX TOCYIapCTBOM CBOOOI YeNOBEKa M TpaKTaHWHA, KOTOpas
I'K P® mnpoBo3riamaercss B YHUCIE OCHOBHBIX Hayal TIPa)IaHCKOTO
3akoHoAarensCeTBa (.1 ct. 1)» [14].

O0bocobneHno  CBOOOIBI TOTOBOpPAa KaK CaMOCTOSITENBHOTO MPHHIIHIIA
IPaXAaHCKOTO IMpaBa CIIOCOOCTBYET W TO, YTO OH B TPAXIAHCKOM IIpaBe, B
OTIINYHUEC OT 6OJ'II)I_HI/IHCTBa ApYrux NOpuHIOUIIOB, UMECT OMPCACICHHOC, YETKOC,
LeNbHOE CoJiepKaHKe, B TOM YHCIIe O6Jaroaapst CeluallbHO €My MTOCBSIIEHHOM
cT. 421 T'K P®. «PacumppoBkay AUCHO3UIMU 3TOTO MPUHIKIA COJIEPKUTCS U
B psne 'K 3apybexusix crpan. Tak, 'K I'py3un conepxut ct. 319, cornmacHo
KOTOPOH «CYOBEKTHI YacTHOTO IIpaBa MOTYT B TpeleNax 3aKoHa CBOOOIHO
3aKIII0YaTh JOTOBOPHI H OTIPEACIIATE CONEPKaHHUe STHX AOTOBOpoB. OHU MOTYT
3aKIII0YaTh W WHBIC IOTOBOPHI, KOTOPBIE HE MPEIyCMOTPEHBI 3aKOHOM, HO HE
mpoTuBopedar emy». CaMOCTOSTeIbHAS CTAaThs IMOCBSIIEHa CBOOOIE JOTOBOpa
u B 'K Pecrryonmku Benapychk.

BaxHOCTh 3TOr0 NMpPUHLMMA Ul I'PaXKAAHCKOTO TpaBa Kak Uil OTpaciu
mpaBa OOYyCJOBJEHA TAaKKe M TEM, YTO HEPEIKO HAJIWYNE WIH OTCYTCTBHE
cBOOOABI JIOrOBOpa B IPaBOOTHOLICHUSIX CTOPOH IO3BOJISIET MPOMU3BECTH
IIPABUIIBHYIO OTpacieByIo KBaJIM(UKAIHIO COOTBETCTBYIOIINX
npaBooTHomeHu# [CM. moxpodHee 06 aTom 15].

Hopma — mnpuHOMO CBOOOABI IOTOBOpa COCTOUT M3 COBOKYITHOCTH
IOPUINYCCKAX HMMIIEPATHBOB B OTHOIICHHH KOTOPOH B FOPUINYCCKOH
TUTEepatype HET eOWHCTBA. Hambonee pacmpocTpaHEHO MHEHHE O
TPEXWICHHON NHUCHO3HIUU CTPYKTYPHI 3TOM HOPMEI: CBOOOJA 3aKIFOUYCHUS
JIOTOBOpA, CBOOOIa BEIOOpa MOJETH JOTOBOPa, CBOOOIA OTIPEIeICHUs YCIOBHHA
porosopa. M.M. Bbparunckuii u B.B. BurpsHckuii nuinyTt, 4ro «BCE TpHU
TIPOSABIICHUA CBOGO]IBI J0TOBOpPa B COBOKYIHOCTH HCO6X0}II/IMBI Y4JaCTHHUKaM
obopora JuUIsi TOTO, 4YTOOBI pEalM30BaTh CBOIO CaMOCTOSITENILHOCTD,
KOHKYPHPOBATh Ha PAaBHBIX C IPYTUMH YYaCTHHKAMH PBIHKA TOBapoB, paldoT,
yeryry [16, c. 121]. 3a mpu3HaHWe TPEXWIEHHOTO CTPOEHUS TNPUHIUIA
cBoOOIBI HoroBopa Beickaszancs u A.H. Tanara [17, c. 37]. Ho ects u mpyrue
mHenus. Tak, B.B. IlnnseBa nonaraer, yto cBo60/a JI0TOBOpa MpeoNaracT
cBoOOYy M30MpaTh M ONpENeNUTh YCIIOBHS JIoroBOpa M mapTHepa [18, c. 7],
A.H. I'yeB - cBOGOmy BBIOOpa BHIa JOTOBOpa M 3aKJIIOUCHHE JOrOBOPA, Kak
NIPEAYCMOTPEHHOTO0, TaK M  HE  IPEIYCMOTPEHHOTO  TI'PaKAaHCKHM
3akoHogarenscTBOM [19, c. 2]. O.H. Caaguxos, B.I1. Mo3omun, H.JI. Eropos,
C.II. T'pumaes, E.JI. CyxaHOB BBIACISAIOT B KadeCTBE CaMOCTOSATEIHHOTO
aJeMeHTa cBOOOBI TOTOBOpa cBOOOAY BhIOOpa mapTHepa Mo morosopy [20, c.
3; 21, c. 30; 22, c. 30-31; 23, c. 14; 24, c. 40]. B.I1. Mozonun, C.I1. I'pumaes,
E.A. CyxaHOB CUHTAIOT TaK)Xe, YTO COAEPKaHMe CBOOOIBI IOTOBOPA BKITIOYAET
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3ampeT Ha NPUHYKACHHE K 3aKIIFOUCHUIO J0TOBOPA, 32 UCKIIIOYCHUEM CITy4yaeB,
MPEeAYCMOTPEHHBIX 3akOoHOM [22, c. 40; 23, c. 14; 24, c. 40]. O.H. CanukoB
BUAUT TPOSIBIIEHHE CBOOOABI  JIOTOBOpa B OOJNBIIOM  KOJHWYECTBE
JMCHO3UTHBHBIX HOPM, OT KOTOPBIX CTOPOHBI Moryt orcrymath [20, c. 3].
CymectByeT © cyneOHOE TOJNKOBAaHHE »JJIEMEHTOB CBOOOIBI JIOTOBOpA:
«CB000a TOTOBOpA 03HAYAET CBOOOY 3aKIIOYCHHUS JOTOBOPA U €T0 YCIOBHA,
IIPaBO CaMOCTOSATENFHO pelIaTh, BCTYHATh B JOTOBOP WM HET; OTCYTCTBHE
BO3MOKHOCTH HOHYIUTHh KOHTPAareHTa K 3aKIIOYCHHIO TOTOBOpa B CyIeOHOM
mopsiake» [25].

Psin aBTOpOB B KayecTBe 3JIeMEHTa CBOOOJBI JIOTOBOPA BBIACISIOT TAKKe
cBOOOZY CTOPOH CBOMM COIJIAIIEHWEM B JIIO00OE€ BpeMs W3MEHUTHh WIH
pacToprayTh moroBop [26, ¢. 32; 27, ¢. 293]. OnHako, Ha HAaIl B3I, CBOOOAA
JIOrOBOpa JAEHCTBYET TOJBKO Ha CTaJUM €ro 3akKJIIUYeHHs, BEpHee, 10 €ro
3akiroyeHus. [locne BCTyIUIEHHs JIOTOBOpa B CHIIy JACHCTBYET HE MPHHIMII
cBOOONBI IOTOBOpA, a MPUHIIMII, COTIIACHO KOTOPOMY Tpa)kKIaHCKO-TIPaBOBBIC
00513aHHOCTH NTOJDKHBI HCHOJHSATHCA. «A TpH M3MEHEHHH WM PAacTOPKCHUHU
JIOTOBOPA MO>KHO TOBOPUTH JIUIIb O CBOOOE 3aKITFOUSHHSI COOTBETCTBYIOIICTO
cornaiieHust cropon» [17, c. 38]. IMeHHO ¢ y4eTOM 3TOro MOXHO FOBOPUTH U
TOM, 4YTO «IPUHIUN CBOOOIBI JOTOBOpAa MO3BOJSET €r0 CTOPOHAM CBOUM
COTJAIEHHEM U3MEHHMTh WM PacTOPTHYTH AoroBop» [28]. [locne 3akmroueHus
JIOTOBOpa CJeQyeT TOBOPUTb CKOpPEEe O «IPUHLUIE HEPaCTOPKUMOCTH
noroBopay [29], yem o cBoOoje pacTopKeHHs JoroBopa. Mrak, mpuHIUI
cBOOO/IBI JIOrOBOpA JICHCTBYET TOJIBKO HA CTAIMH 3aKJIIOYESHHUS I0TOBOPA.

[MpuHuMas BO BHMMaHMe H30paHHYI0 HAaMU OTIPABHYIO TOYKY JUIs
M3yYeHUS TPUHIIAIA CBOOOIBI JOTOBOpa, HAMOOIBIITHA HHTEPEC MPEICTABIACT
TaKkoil ee AJMEeMEHT Kak CBOOOJa CTOPOH 3aKIIoYarh JIF00OH JOTOBOP - Kak
MPEeIyCMOTPEHHBIA, TaK W HE MPEIyCMOTPCHHBIA 3aKOHOM WM HWHBIMHU
mpaBoBBIMU akTamMu. OIHaKO TO3BONMM cebe BBICKA3aTh HECOTJIACHE C
mo3unueit M.®. KazanrieBa o ToM, 94TO U3 BCeX 3JIEMEHTOB CBOOOMIBI JOTOBOPA
«HanboJlee 3HaYMMa CBOOOA ompeaeseHusl yciIoBuil gorosopa» [30, c. 315].
JaHHas cocTaBisiomas, XOTS U OY€Hb Ba)kKHA, HO, TEM HE MEHee, HE YMOJseT
POJI BCEX OCTAJIBHBIX.

Hrak, CcTOpPOHBI MOIYT CKOHCTPYHMPOBaTb HOBYI0, HEHU3BECTHYIO
3aKOHOJIATENIbCTBY MOJIEIb I0TOBOpa JIMOO 00BETUHNTH 3JIEMEHThI Pa3InuHbIX
JIOTOBOPOB B OJHOM (3aKJIIOYHTh CMEIIAHHBIH JoroBop). Hampumep, B
MIPaKTHKE CyJO0B OOIIeH FOPHCAUKINK BO3HHK BONPOC, MOXKHO JIM 3aKJIIOYATh
corjameHue o0 yIulaTe ajliMMEHTOB C JIMIAMH, JICHEXKHOE CoJiepKaHHe
KOTOPBIX HE NPEIyCMaTPUBAETCSI CEMEHHBIM 3aKOHO/IATEIbCTBOM. BepXoBHBIH
cyn P®, pykoBoICTBYsICH NPHHIMIIOM CBOOOABI JOTOBOPA, OTMETHJ, YTO
rpakIaHe MOTYT 3aKJI0YaTh COTJIANICHUS 00 O0O0S3aTENBCTBE IO JICHE)KHOMY
CONIEPYKAHMIO JAPYTHX IIUI, JaXKe eCIH OTCYTCTBYIOT IIPEXyCMOTPEHHEIC
3aKOHOM YCJIOBHSI JJISl BEITUIATHl aJTMMEHTOB M OHM HE OTHECEHBI K KPYTY JIHII,
AMEIONUX TMpaBo TpeOOBaTh aMMEHTHI B cyneOHOM mopsiake [31]. Beicmmit
Apburpaxksbiii cyn P® moscHHI, 4TO «BKIIOYEHHE B JIOTOBOP YCIOBHUS 00
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AIBTEPHATHBHOM HCIIOJHEHUH 0053aTeJbCTBA HE MPOTHBOPEYUT NPUHLIUILY
cBOOOABI JOTOBOPA, MPEAOCTABISIET CTOPOHAM IPABO 3aKIIOYUTH JIOTOBOP, B
KOTOPOM  COJepXaTcs  JJIEeMEHThl  Pa3IUuYHBIX  JOroBopoB. JlaHHOe
06CTOATENBCTBO OTHOCHUT IOTOBOP K CMeIIaHHOMY» [32].

Ceoboma BeIOOpa MOZETH JIOTOBOpa MpEIIoiaraeT U CBOOOAY
(hopMyITHpOBKH Ha3BaHUA IOToBOpa. Ilpm OILEHKE CyAOM TOTO, SBISACTCS JIH
JIOTOBOP HETIOMMEHOBAHHBIM, IPUHIMAETCSI BO BHIMAaHHE HE €ro Ha3BaHHE, a
MpeaMeT IO0roBOpa, NCHCTBUTENFHOE COICp)KaHHWE TpaB W 00sS3aHHOCTEH
CTOpOH, pacmpezneneHne puckoB u T.A.[33]. CBoboma mposBIAETCS TaKkKe B
BbIOOpe ycnoBuit u Qopmbl noroBopa. IlocienHsss W3 HHX, OJIHAKO,
OJHOHAIIPABJICHa, IOCKOJbKY CTOPOHBI MOTYT JIMIIb «YyCHIHTH» (HOpMY,
MPEIYyCMOTPEHHYO 3akoHOM. Hampumep, BMeCTO YCTHO# (hOpMBI 3aKIFOUUTH
JIOTOBOp B IHMCbMEHHOW (opme, BMECTO MpocToll MUCbMEHHOW (opmbl - B
HOTapHaJbHOU (popMe. DTOT UMIIEPATUB B OTHOILIEHUH BCEX C/IENIOK 3aKpEIIeH
MpSIMBIM ~ CITOCOOOM B TPaKTAHCKOM  3aKOHOAATeNbCTBE [ py3mm:  «Jlms
JNEHCTBUTEIPHOCTH  CHCIKH HEOOXOIUMO COONIOACHWE YCTaHOBIICHHOM
3akoHOM (popmbl. Ecnm takas ¢opma He ycTraHOBIEHA, CTOPOHBI MOTYT CaMH
onpenenuts ee» (cr. 68) [34]. EcTe Takoil mMMIIepaTMB U B TPaXKTAHCKOM
3akoHOJarenbcTBe JlarBuiickoil PecyOmmkm: «Dopma IOpHINYECKON CIENKH
3aBHCHUT OT YCMOTpPEHHUS YYaCTHHKOB CHENKH, 3a HCKIIOYEHHEM MpPsSMO
YKa3aHHBIX B 3aKOHE cirydaeB»| 35].

BepHeMcs k Bompocy O HETIOMMEHHOBAaHHBIX JoroBopax. Hekorma eme
clipaBesiuBoOe yTBepkaeHue B.A. bemoBa o ToM, 4TO «HEBO3MOXHOCTH
IIOJIBEICHUS TOTO MJIM WHOTO JOTOBOpa MOJ KaKOH-HUOYIb U3 MOJOXKHUTEIHHO
3aKpeIUICHHBIX B 3aKOHE THITOB WIIH XOTS OBl MX COYETaHHE MOYTH HaBepHIKA
MPUBEAET K BBIBOJY O €ro... HE3aKOHHOCTH WJIM HeAeHcTBUTENbHOCTU»[36], B
HACTOsIIee BpeMs YK€ COBCEM He TakK akTyanbHO. OMHOW W3 TEHACHIMA B
MPUMEHCHUH TPUHIOUNA CBOOOIBI JIOTOBOPHOTO PETYIHPOBAHUS MOXKHO
Ha3BaTh PACHOIMPEHHE BO3MOXKHOCTEH CTOPOH K 3aKIIOYEHHIO JOTOBOPOB,
MIPSIMO HE 3aKPETIJICHHBIX IEHCTBYIOMNM ITO3UTHBHBIM IIPAaBOM.

IMpumepom Moxer cimyxutrs Omnpenenenne Bepxosaoro Cyma P® ot
22.01.2019 roma Ne 117-KT'18-51. Hctenm obpaTtwiach B CyJo C HCKOM O
B3BICKAaHUM C OTBETYMKA HEOCHOBATEIHHOTO OOOTAIeHHMS, COCIABIINCH HA TO,
YTO TIOCJIEAHMH TIONydYMiIa OT Hee JCHEKHBIE CPEeICTBAa B CYET CTOMMOCTH
3eMENIBHOTO  y4acTKa, HaxOAAIIEerocss B TpaHUIAX 3EMJICTIONb30BaHUS
CaJl0BOJJYECKOT0 TOBAPHILECTBA, YJIEHOM KOTOPOIO SBISUIACH OTBETUUK. B
CBSI3U C TE€M, YTO OTBETUHK HE SBIUIACH COOCTBEHHUKOM JJAHHOTO 3€MEJIBHOTO
ydJacTKa ¥ He BIpaBe OblIa ero OT4y)XIaTh, a 3¢MEJIbHBI YUacTOK HE IpOIIel
NPOLEAYPY MEKEBaHUs, HE IOCTAaBIEH Ha KaJaCTPOBBIH YYeT U HMeEeT
IUTOINAAb MEHBIIE OTOBOPEHHOM, HCTEI Iojaraia, 4TO MEXIy CTOPOHAMHU
JOTOBOpP KYIUIM-TIPOJAXXH 3aKiIIOYeH He ObUI, a mepemaHHas OTBETUHKY
JICHEKHAsI CyMMa SIBIIICTCS €0 HEOCHOBATEIHHBIM 000TaIIeHUEM.

BepxoBublii cyn P® ykaszan, uro corimacHo myHkTy 1 ctatem 8 'K PO
TpaXIaHCKWE TpaBa W  OOSM3aHHOCTH  BO3HHUKAIOT W3  OCHOBAaHWH,
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NPEAYCMOTPEHHBIX 3aKOHOM W UHBIMHM IIPAaBOBBIMU aKTaMH, a TaKXke W3
JEUCTBUH TpaXkiaH M IOPUINYECKHX JIML, KOTOPbIE XOTS ¥ HE NMPEAYyCMOTPEHBI
3aKOHOM WJIM TaKMMH aKTaMH, HO B CHJIy OOLIMX Ha4yal M CMBICIA
TPXAAHCKOTO 3aKOHOJATENECTBA IOPOXKIAIOT TIPaXJaHCKUE TpaBa H
00s13aHHOCTH. B COOTBETCTBHMH C 3THUM TpakJaHCKHE NpaBa M OOSI3aHHOCTH
BO3HHKAIOT, B YaCTHOCTH, M3 JOTOBOPOB M HHBIX CJIIENIOK, NMPEAYCMOTPEHHBIX
3aKOHOM, a TaK)K€ M3 JJOTOBOPOB M MHBIX CIEIIOK, XOTS M HE MPETYCMOTPEHHBIX
3aKOHOM, HO He mnpotuBopedanmx emy. CormacHo cratee 421 'K PO
TpakAaHe ¥ IOPUANYECKHE JTUNA CBOOOIHBI B 3aKIIOUCHUH JOTOBOpa (IIyHKT
1). CTopoHBI MOTYT 3aKIKOYHUTH JOTOBOP, Kak MPEIyCMOTPEHHBIN, TaK U HE
MIPEeyCMOTPEHHBIA 3aKOHOM WJIM MHBIMU IPaBOBBIMH akTaMu (MyHKT 2). Ilpu
TOJIKOBAaHMM YCJOBHIl JIOTOBOpa CyAOM TIPUHHMMAaeTcd BO BHUMaHHE
OyKBaJIbHOE 3HAYCHHUE COJIEPIKAIIMXCS B HEM CJIOB M BbIpakeHMH. BykBanbHOe
3HAa4YCHUE YCIOBUS JOTOBOpaA B ClIydae ero HECHOCTH YCTaHABIMBAETCS IyTeM
COIIOCTABJICHUS ¢ JPYTMMH YCJIOBHSAMH M CMBICIIOM JI0TOBOpa B nesnoM. Ecim
IpaBWJIa, coJep)Kaliuecs B YacTH NEPBOM JAHHOM CTaTbh, HE IO3BOJITIOT
OTIPENETINTh COJEP)KaHHUE JIOTOBOPA, TOJDKHA OBITh BBISICHEHA JICHCTBUTEIbHAS
o0Immas BoJIsi CTOPOH C y4YETOM IIENH JIO0roBopa. [Ipw 3TOM mpHHHMAIOTCS BO
BHUMaHHE BCE COOTBETCTBYIOIINE 00CTOSITENIBCTBA, BKJTIOUast
MIPEIIECTBYIONINE JOTOBOPY IEPEroBOPHl U MEPEMHCKy, MPaKTHKY,
YCTAHOBMBIIYIOCS BO B3aMMHBIX OTHOIIEHHUAX CTOPOH, 00BIYaH, MOCIEayIoee
MIOBEJICHUE CTOPOH.

Takum o6pa3oM, cyl YCTaHOBHJ, YTO JIOTOBOpP, B CHIIy KOTOPOTO OJHA
CTOpPOHA BBIXOJUT W3 CaJ0BOJYECKOTO TOBAPHIIECTBA M XOIATAaHCTBYET O
BKJIFOUCHHH B TOBapHILECTBO KOHTPAreHTa U NMepeo(OPMIICHUH HAXOISIIET0Cs
y Hee B IOJb30BaHWHM YJacTKa Ha 3TOTO XK€ KOHTpareHTa B OOMEH Ha yIuiaty
OTIPEJICTICHHON JI€HEeXHOW CYMMBI, HE COOTBETCTBYET IIPH3HAKaM JIOTOBOpa
KYIUIM-TIPOJIaXKH, TaK KaK y4acTOK He ObIII B COOCTBEHHOCTH Y BBIXOJSIIEH 13
TOBAPHILIECTBA CTOPOHBI M HE TOCTYNWJI B COOCTBEHHOCTh KOHTpareHra, HO
TaKOil JOTOBOp MOXET pPaccMaTpUBAThCA KaK HETMOMMEHOBAHHBIM U
JNEHCTBUTENbHBI B cooTBeTcTBUU ¢ TpaBmwiamu cr.421 'K o cBoGoae
norosopa [37].

OnHOBpEMEHHO, MOKHO KOHCTaTHPOBaTh, YTO B ONPEAEICHHBIX cepax
MIPOUCXOTUT CO3HATENIBFHOE OTPAaHNYEHUE AUCIO3UTUBHOCTH. TaKoi mporecc B
TocieiHee BpeMsl XapaktepeH Uit cdepbl GUHAHCOBBIX chenok. OO 3ToM, B
YaCTHOCTH, CBHJICTEILCTBYET NPUHITHE HOPMBI O POCTOBIIMYECKHUX MPOLIEHTAX
(m. 5 cr. 809 T'K P®), orpaHuueHHE AOMYCTUMBIX K  YCTAHOBICHHIO B
Joropope 3aimMa (KpemuTa) NPOLEHTOB IPHUMEHHTENBHO K KPEAWTHBIM
OpraHM3alysiM ¥  MHKPO(MHAHCOBBIM  OpraHU3alUsM, OIpE/ACICHHbIC
orpaHUdeHUs B cpepe CTpaxoBaHUS U AP.

3nece MBI TONMHOCTBIO cormacumcss ¢ A.I. KapanmetoBeim u  A.U.
CaBenmbeBEIM B TOM, 4YTO «pEajbHOE IO3UTHBHO-TIPABOBOE HAIOIHEHHE
NpUHOMIA CBOOOZBI JIOTOBOpA W OrPaHMYEHHsA HTOrO IPUHIMIA BCETAA
HaXOJWJINCh W HAXOIATCS MOJ 3HAYUTENBHBIM BIHSHHEM SKOHOMHUYECKHX,
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COIMANIBHBIX, TUUECKUX, KYJIbTYPHBIX U JJaXKe PEIUTHO3HBIX UACH U peasnuii,
0e3 MOHUMaHWsSI pOJM KOTOPHIX IOPUCTY CJOXKHO OCO3HATh HMCTHHHBIE
MIPUBOJIHBIE PEMHHU PA3BUTHS JaHHOTO MPABOBOTO SBJICHUS U MPEIJIOKHUTH
anekBatHble myTH pedopmbl» [38]. A moTtoMy mogoOHBIC KOeOaHMs, KaK B
3aKOHOJATEIHHOM PETYIUPOBAHUN CBOOOIBI TOTOBOPHOTO PETYIUPOBAHMUS, TaK
1 B cyAe0HOM MpakTHKe, 6e3yCIOBHO, HEN30E)KHBL.

B 3akiroueHme OTMETHM, YTO HECMOTPS Ha OTACIBHBIC (DaKTHI
3aKOHOJATEIBHOTO OTPAaHWYCHUS MPUHIMIIA CBOOOMABI, KaK 3TO, B YaCTHOCTH,
HMEeT MECTO B OTHOIIECHHH IPOIEHTOB IO JOTOBOPY 3aiiMa M KPEIHUTHOMY
JIOTOBOPY, B IIEJIOM MOXHO OTMETUTh YCHUJICHHE POJIM NPHHLHUIA CBOOOJBI
JIOTOBOPHOTO ~ PEeryJlMpOBaHMs, TMPOSABIIIONIEECST B TEPBYIO OdYepens B
MPU3HAHUU CHJIBI 32 HETIOMMEHOBAHHBIMU JOTOBOPHBIMU KOHCTPYKIIHSIMH,
HCTIONB3YeMBIMH  CTOPOHAMHM B LEJAX YPEryJIMpPOBaHUS HETUIUYHBIX
rpak1aHCKO-TIPaBOBBIX OTHOLIEHUI.
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